Papers presented by Lord Justice Lawton (see page 460) and Dr Thomas West, Deputy Director of St Christopher's Hospice, Sydenham (see page 461) at a heavily attended meeting on the subject 'Do we need a new offence of "mercy killing"?', held on 7 November 1977, led to a lively discussion under the chairmanship of Professor G R Dustan.
The first, and for many, the most important question to be raised from the floor was about the situation regarding doctors who withdraw lifesupport systems from patients unable to recover, or to survive without such technical aids. Would this be murder? Under present law, Lord Justice Lawton replied, if there was an intent to bring life to an end it would be technically murder, and he added that he personally deplored this; he said that his committee (the Criminal Law Revision Committee) were seeking a new definition for such cases as well as for others not involving doctors.
Sir Douglas Black, of the Royal College of Physicians, raised the question of the dilemma facing doctors who must select patients for treatment which is limited in availability for example, kidney transplant and/or dialysis. In selecting one patient a doctor might well be dooming another to die for want of such treatment. Could this be regarded as technically murder? Lord Justice Lawton was firm on this point: it would not. There would be no intent to kill. Such a situation would be radically different from that of the doctor faced with a neonate with multiple handicaps. Should he keep it alive? Is it 'intention to kill' ifhe does not? Under present law, it is. A doctor choosing not to maintain the life of such a child could be charged with murder.
Considerable discussion followed about the problems facing not only those involved in the care of the physically ill, or those with painful chronic disease, but also the mentally handicapped; it was clear that many of the audience agreed strongly with those participants in the debate who spoke of the 'crisis of morality' that we face in this area. It was equally clear, however, that the majority were largely opposed to the definition of a 'new' crime, while feeling that there was and always would be a need for great flexibility in applying existing law. Lord Justice Sebag Shaw, for example, objected to the creation of a 'mercy killing' offence because it would cloud the issue. Motive is immaterial to what constitutes a criminal offence. Juries could vary wildly in their findings: a new offence would add confusion, not clear it.
Dr J Leahy Taylor (Medical Protection Society) added that the creation of such an offence would almost certainly ensure that a doctor who switched off a life-support system would appear in court; at present, it is unlikely in the extreme that he would be charged, because the charge would have to be murder. And, Miss M R Barrington (Voluntary Euthanasia Society), said that 'mercy killing' should be a defence, rather than an offence.
In winding up the discussion, Professor Dunstan said that the questions that had been put both in the papers presented by Lord Justice Lawton and Dr West and in debate were, inter alia: Should we wish and expect judges to stretch the law in order to help society out of a moral dilemma? Should mercy be an ingredient of a defence or a crime? How important is the distinction between motive and intent in crime? And could motive be proven? That the meeting had not answered these questions was obvious; there would need to be much more debate by many more people, legal, medical and lay, before satisfactory answers could be arrived at. The important thing is that the questions are being asked and, in time, should help us to find that which we much need: a good law.
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